
STATE OF NEW YORK

STATE TN( COI'IMISSION

Matter of
o f

et i t ion

Colonial Hardware Corp.
: AFFIDAVIT OF I{AIIING

for Redetermination of a Deficiency or Revision :
of a Determination or Refund of Corporation Franchise
Tax under Articles 9-A and 27 of thl Tax law
for the Fiscal Years Ended 8/31/76 - S/31/79. :

State of New York ]

County of Albany l 
ss':

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on tLe
26th day of July, 1984, he served the within notice of Decision by certified
mail upon Colonial Hardware Corp., the petit ioner in the within proceeding,
by,enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

Colonial Hardware Corp.
763 Yarick St.
New York, NY 10038

and by deposit ing same enclosed
post office under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before rne this
26Lh day of July, 7984.'

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the petitioner
forth on said wrapper is the last known address



STAIE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Peiition 
- 

:
of

Colonial Hardware Corp.

for Redetermination of a Deficiency or Revision
of a Deternination or Refund of Corporation
Franchise Tax under Article 9A of the Tax Law
for the Fisca1 Years Ended 8/31/76 - 8/31/79.

AITIDAVIT OF }IAITING

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, atrd that on the
26th day of JuIy, 1984, he served the within notice of Decision by certified
nail upon Robert l{. Spilky, the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Robert M. Spilky
150 Broadway
New York, NY 10038

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioaer herein and that the address set forth on said ldrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
26th day of JuIy, 1984.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

July 26, 7984

Colonial Ilardware Corp.
163 Varick St.
New York, l[Y 10038

Gentlemen:

Please take notice of the Decision of the State Tax Comission enclosed
herewitb.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) fOgO of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Conmission may be instituted onLy under
Article 78 of the Civi} Practice Law and Rules, and nust be comenced in tbe
Suprene Court of the State of l{ew York, Albany County, wlthin 4 Honths from the
date of this notice.

Inquiries concerning the couputation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NY$ Dept. Taxation and Finance
Law Bureau * Litigation Unit
Building /f9, State Campus
Albany, New York L2227
Phone /f (518) 457-2a70

Very truly yours,

sTAlE TAX Col0fiSSIoN

cc: Petit ioner's Representative
Robert M. Spilky
150 Broadway
New York, l[Y 10038
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matt,er of the Petitions

o f

COLONIAL IIARDWARE CORP.

for Redeternlnation of a Deficlency or for
Refund of Corporation Franchlse Tax under
Artlcles 9-A and 27 of the Tax Law for the
Flscal Years Ended August 31, 1976 through
Angust  31 ,  1979.

DECISION

Petitloner, Colonial llardware Corp., 163 Varlck Street, New York, New York

10038, fil-ed petitions for redetermination of a defl-cLency or for refund of

corporation franchise tax under Artl-cles 9-A and 27 of. the Tax Law for the

f lscaL years ended August 31, 1976 through August 31, 1979 (Fi le Nos. 28897 and

3201s)

On September t2,  1983, pet i t ioner,  bI  l ts representat lve, Robert  M.

Spllky, Esq. r fl led a walver of fornal hearlng and requested that thls matter

be declded by the State Tax Corrmission on the basis of the exlsting record wlth

al l  br iefs to be submltted by Decenber 31, 1983. After due conelderat lon, the

Tax Cornmlsslon renders the followlng decision.

ISSUES

I. I{hether petitioner lras entitled to file a combined return wlth lts

wholly-owned subsidLarles for the years ln issue when no prior permlsslou had

been requested of the State Tax Conmlsslon.

II. Whether petltLoner was required to lnclude ln its lncome 100 percent

of the income of a subsldlary whlch was a tax-exempt DISC pursuant to sectlon

208.9( i)  of  the Tax Law.
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III. Whether petitloner was properJ-y subJect to the tax measured by subsLdlary

capltal  inposed by sect ion 210.1(b) of the Tax Law.

IV. Wtrether the Audit Divlsion properly computed the deemed dietrlbutlon

to pet l t loner from the DISC for the f iscal  year ended August 31, L976.

V. Wtrether the Audit DlvisLon properly appLied an overpayment for the

fiscal year ended August 31, L979 agatnst a previous deficiency.

FINDINGS OF FACT

1. For fLscal years ended August 31, 1977 through August 31, L979,

petitioner, Colonial- Ilardware Corp., flLed combined New York State corporatlon

franehise tax reports with two of its wholly-owned subsldiaries, Col,onlal

Hardware Export Corp. (r'Export,'r) and OrConnell-Varick Corp. (tfof Connell").

Export was and ls a quallfled tax-exempt DomestLc International Sales Corporatlon

(|'DISCT') organized pursuant to section 992 of the Internal Revenue Code.

Petitloner dld not make a wrltten request of the state Tax comission for

permission to flle on a combined basis prlor to so fll lng. Since petltloner

fll-ed on a combined basis with Export, it falled to file a consolldated return

wlth Export  for the aforesaid three years. For f iscal  year ended August 31'

1976, petitloner did not fl1e on a combined basis and dld not lnclude the DISC

income and capltal ln Lts own lncome for the year by flLing a consolldated

return nith Export.

2. On Februarl 1, 1980, the Audit Division issued a Notice of Deficiency

against pet l tJ-oner ln the amount of $141602.00, plus lnterest of  $31987.80, for

a total  due of $18,589.80 for the period ended August 31, L976. On March l3r

1980, the AudLt DLvl-sion lssued a NotLce of Deficlency agalnst petLtloner in

the  amount  o f  $101471.00 ,  p lue  ln te res t  o f  $21093.62 ,  fo r  a  to ta l -  due o f

$L2r564.62  fo r  the  per iod  ended August  31 ,  1977.  0n  June 2 ,  1980 '  the  Aud l t
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Divislon issued a Notice of Deficiency against petl.tioner ln the amount

$11 '740.00 ,  p lus  ln te res t  o f  $545.91 ,  fo r  a  to ta l  due o f  $121285.91  fo r

perlod ended August 31, Lg7g. The total  amount due for 1979 was offset

credlt aLlowed from a 1978 overpalment.

3. Statements of audit adJustnent issued February 1, 1980 and June

1980 explained that, for fiscal- years ended August 31, L977 and August 31,

L979, the Audit Dlvlsion was disallowlng the tax computed on a conblned basls

wlth OrConnell and Export because "comblned reports are dlscretionary wtth the

Tax Cornmlssion and permisslon to flle in this nanner must be reguested wlthln

30 days after the cLose of the taxable year.rr  AddLt lonal lyr for f lscal  years

ended August 31, 1976, August 31, L977 and August 31, L979' the statements

expl-ained that the incone of Export was included ln petitionerrs entlre net

income because rrthe stockholder of a tax-exempt DISC must lncl-ude 100 percent

DISC lncome and capital ln lts New York return'r by fll lng a consolldated return

wirh rhe DISC.

4. Petltloner made a mathematlcal error on 1ts tax report for flscal year

ended August 31, 1978. It fi l-ed an amended return correcting the error and

computlng the t,ax on a comblned basis wlth OfConnell- and Export and cl-alming a

refund of $40,826.00. The Audit  Divls lon, in a Statement of Tax Reduct lon or

Overpayment issued May 15, 1980, agaln dlsallowed the computation of tax on a

comblned basls and reduced the refund to $38,840.97 lncluding interest.  Of

this amount, $12r238.95 was credLted toward tl:.e 1979 deficLencyr leavlng a net

refund of $26,602.02.

5. PetltLoner and Export are engaged excluslvely ln the sale of lndustrlal

hardware. Petitloner sel1s to the domestlc trade while Export llnits itself to

export sales. Both corporatLons maintaLn a conmon office and warehouse ln New

of

the

b y a

2 ,
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York City. Tltle to the real property is held by OrConnell whlch recelves rent

from pet l t loner and Export  as wel l  as other tenants. OrConnel l ts sole funct lon

is to hold tltle to sald real property. During the years in Lseue, the space

reguirements of petLtioner and Export increased to the polnt that they were

virtually the sole tenants, comprlslng 83 percent of OrConnell-fs rental lncome.

Petltloner and Export operater physlcally, as one entlty. The same

employees occuPy the same officesr util lze the same equipment, furnlture and

flxturesr and store merchandise ln the same warehouse. All expenses of payroll,

payroll taxes, benefits, overhead, selling, office and adminlstratlon are paLd

by Export and allocated between petltloner and Export Ln proportion to thelr

respectlve net sal-es. There are varlous lnter-corporate l-oans, Joint lnvestments,

credits for Lncome and charges for acquisltion of fixed assets, merchandlse and

exPenses among all three corporatlons nhich are reflected ln the inter-company

accounts.

6. Petitioner argues that the Audit Divislon may not deny the rlght of

tlto or more fu1ly integrated corporatlons to flle comblned returns and that

prior pernission to do so need not necessarily be requlred. The Audlt Divieion

maintains that a taxpayer must make a written request for pernlssion to flle a

combined report, and thatr slnce petitioner dld not recelve the proper permlsslon

to file a comblned report with OtConnell and Export, lt is precluded from dolng

so. Petitioner also argues that the requirernent that the lncome of a DISC be

included ln the tax return of the parent corporation is inproper. Petltloner

did not explain why lt takes thls position.

7. Petitioner falled to compute and report the tax on subsldlary capltal

on Lts tax reports for any of the four years in issue. The Audlt Dlvision

computed and included sald tax ln determinlng the tax due for each year.
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Petltloner maintains that the imposition of the tax on subsldiary capltal is

lmproper.

8. In its fiscal year ended Septenber 30r L975, Export pald two dlvidends,

one ln the amount of $292,292.00 whlch represented the deemed dlvidend portlon

of l ts net lncone for the f iscal  year ended Septenber 30, 1974, and $3201099.00

whlch represented the deemed dlvldend portion of lts net lncome for the fiscaL

year ended Septenber 30, L975. The $292,292.00 nas reported as income on

pet i t ionerrs Federal  return for f iscal  year ended August 31, L975. Ttre $3201099.00

lras reported as income on petitionerts Federal return for fiscal year ended

August 31, L976. In determinl-ng pet i t lonerrs adJusted consol ldated ent lre net

Lncome for flscal year ended August 31, L976, the Audlt Dlvlslon eLimlnated the

$2921292,00 from pet i t lonerrs ent lre net lncome rather than the $320'099.00.

The Audit Divislon gave no expl-anation for its actLon and petitloner naLntaine

that the correct deened divLdend for fiscal year ended August 31' L976 Ls

$320,099.00. The DISC export  credit  for f iscal  year ended August 31e L976

would thus be computed as follows:

DISC taxable net income
Deemed divldend
Undistributed divldend
Tax rate (1nc1. surcharge)

Export credit
DISC export  credit

$640 ,  198 .00

$ 26 ,888.32

The Audlt  Divis ion computed a DISC export  credlt  of  $20,454.00.

9. Petitionerrs flnal argument is that the Audlt Division inproperly

applled the overpayment of tax for flscal year ended August 31, 1978 to the

deficiency for fiscal year ended August 31, 1979 as described ln Finding of

Fact rr2rr, 
.ggpra. The Audlt Divislon malntains that lts actl.on nas proper

pursuant to section 1086 of the Tax Law.

$320 ,099 .00
rzz

T-3E,411.6d
702
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CONCLUSIONS OF LAW

A. That sect ion 211.4 of the Tax Law provldes, Ln relevant part :

I'In the dlscretion of the tax corrrmisslon, any taxpayer, which
ohrns or control-s elther dlrectly or Lndirectly substantially all- the
capltal  stock of one or more other corporat lons.. .nay be requlred or
pernltted to make a report on a comblned basls coverLng any such
o t h e r  c o r p o r a t l o n s . . . t t .

B. That 20 NYCRR 6-2.4(a), appllcable to taxable years beglnnlng on or

after January 1, L976, provides:

ttA taxpayer must make a writ,ten request for permisslon to flle a
combined report. The request must be recelved by the Tax Comlssion
not later than thirty (30) days after the close of lts taxable year.
A report fl1ed on a comblned basis does not constitute a request for
permlssion to f l le a combined report .r t

For fiscal years ended August 31, L977 through August 31' L979,

petltLoner faiLed to conply wlth the requlrements of the aforesaid regulatlon.

The Audit Divlsion, thereforer properly dlsallowed the comblned fll lng of

petitioner and its subsldl-aries, Export and OfConnell-.

C. That for f iscal  year ended August 31, L976, pet i t ioner dld not f l le on

a comblned basis nor did it request permisslon to do so. The flret time

petitioner ralsed the Lssue of comblned fll ing for fiscal year ended August 31,

1976 was in its petition filed l-n March, 1980 ln conjunctlon wlth fl.scal year

ended August 31, 1977. Comblned reports are not permit ted to be f l led retroac-

tlvely except under unusual circumstances (llatter of Walker Engraving CorporatLonr

State Tax Conmisslon, June 6, L97L). At the tlme petl-tloner flled lts separate

report for the fiscal- year ended August 31, 1976, lt was aware of those clrcum-

stances whlch would warrant seeking pernission from the Comlssion to fl1e on a

combined basls for said period and there existed no unusual clrcumstancea whlch

wouLd give rlse to a need on the part of petltioner for an extended period to
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determine whether permlsslon should be requested for the fll lng of a comblned

return ( l latter of Carter-Wallace, Inc.r State Tax Comission, June 51 1981).

D. That sect ion 208.9( i)  (B) of the Tax Law provldes that a etockholder of

a tax-exempt DISC nust adJust each i tem of l ts receLpts, expenses'  assete and

l labt l i t les by adding l ts attr lbutable share of each such DISCTs receipta,

expenses, assets and liabilitles. Intercorporate transactlona are ellmlnated,

and the stockholderrs entire net income ls reduced by subtractlng the amount of

the deemed distributLon of current income, If any, from each such DISC already

included in Federal taxable lncome (see also 20 NYCRR 3-9.4). Petltloner' as

the 100 percent stockhol-der of Export, a tax-exempt DISC, clearly falLs wl-thln

the lntendment of sect ion 208.9(1)(B) and Lts argument,  that lnclusion of the

DISC income in the income of the parent ls lmproper, is wlthout merit and,

aceordingly, petltloner should have flled a consolldated return rtth Export for

each of the years Ln issue.

E. That sect lon 210.1(b) of the Tax Law imposes a tax neasured by eubsldlary

capital as part of the corporation franchise tax. Thls separate tax on eubeldLary

capital is ln addition to the tax measured by entire net incoue. Sectlon 21I.4

provides for the elintnation of intercorporate stockholdlngs in computing

combined subsidiary capital when a taxpayer flles on a comblned basls. In this

case, however, petltloner could not properly ftle on a combined basls and

therefore the tax on subsldlary capital was properly inposed.

F. That,  pursuant to 20 NYCRR 3-9.4(b),  a stockholder of a tax-exempt

DISC nust elimlnate any deemed or actual dlstrlbutlons recelved fron the DISC

to the extent already lncluded in entire net lncome. For the flscal year ended

August 31, 1976, petLtloner included ln its entlre net lncome a dlstrlbutlon of

$320'099.00 from the DISC. Inasmuch as the Audlt Dlvlsion had no explanatlon



for changlng the aforesald flgure to $2921292.00 (the dlstribution lncl-uded ln

the pr ior year),  the deemed distrLbut i .on is to be corrected to $3201099.00 for

the f lscal  year ended August 31, L976. Addlt lonal ly,  the DISC export  credit  Ls

to be recomputed as set forth in Flndlng of Fact r'8r'.

G. That section 1086(a) of the Tax Law provldes, ln relevant part' that:

"The tax conmlssion, withln the appllcable perlod of llnltatlons,
may credit an overpayment, of tax and lnterest on such overpaynent
agatnst any llabllity ln respect of any tax lmposed by the tax law on
the taxpayer who made the overpa)rment. . . r t .

Therefore, the Audlt Division properly credLted the 1978 overpayment agalnst

the 1979 def lc lency.

Il. That the petltLons of ColoniaL llardware Corp. are granted to the

extent lndlcated in ConcLusion of Lan rrFrr; that the Audlt Dlvl.slon ls directed

to nodify the Notice of Deflclency for the fiscal- year ended August 31' L976

lssued February 1, 1980 accordingly; and that, except as so granted' the

pet i t lons are in a1l other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

JUL 2 6 1984
PRESIDENT


